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Additionally, Plaintiff requests that the Court clearly delineate the scope of the requested 

examination; where Cooper seeks a totally unspecified examination, Plaintiff asks that the Court 

require the examination to be medical in nature and questions limited to those typically used for 

the purpose of diagnosis and treatment of traumatic brain injuries.  Further, in advance of the 

Court’s Order, Cooper must detail the specific medical protocol the doctor will use to evaluate 

Plaintiff’s physical condition, preferably tests that have a name and are sanctioned by the AMA or 

some other respected medical body.  This protocol must be identified and explained in the Order. 

Plaintiff also requests that Cooper provide transportation to and from whatever location is 

determined to be appropriate and translation services—two necessary and expensive items for 

which Plaintiff should not bear the cost.  Plaintiff’s attorney and Plaintiff’s sister must be present 

at all times during the examination, and a video recording of the examination should be made.  

While Cooper appears to agree to the creation of an audio recording, such a recording will be of 

little use in this context.  Due to his injuries, Plaintiff’s speech is difficult for most people to 

understand and impossible for others.  See Exhibit A.  A video recording of Plaintiff’s responsive 

hand gestures and facial expressions will be required to accurately and productively document the 

examination. 

Finally, Plaintiff requests, pursuant to Rule 204.2, that a “copy of a detailed written report 

of the examining physician . . . setting out the findings, including results of all tests made, 

diagnoses and conclusions” be provided within ten days of the examination.  Tex. R. Civ. P. 

204.2(a).  Without conceding that any testimony by the examining doctor will be admissible, 

Plaintiff also requests an opportunity to designate additional experts to rebut such testimony.   
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IV. CONCLUSION 

 

Cooper has moved to compel a six-hour cross-examination of the Plaintiff by a 

neuropsychologist for whom Cooper provided no credentials and who Cooper has retained but did 

not designate.  The Motion does not comply with Rule 204 in several significant respects, including 

but not limited to the “exam” being prohibited by the Rule.  There are no constraints on what the 

“expert” may ask and there is no name (much less established protocol approved by any medical 

body) for the interrogation suggested by Cooper.  Cooper has chosen to wait until after experts 

have been designated and Plaintiff’s life-care planner has been deposed to ask for this 

“examination,” which puts Plaintiff at a serious disadvantage – his expert has responded to the 

opinions of the experts who will (it is assumed) rely on the results of the “examination.”  Cooper 

could have requested, and Plaintiff’s counsel would have agreed to, a medical examination of Mr. 

Barralaga had Cooper asked in a timely manner for an exam that had a legitimate purpose.  But 

Cooper is not entitled to the thing it is asking for now.  That said, Plaintiff is not opposed to an 

evaluation of Mr. Barralaga by an independent doctor in a manner that does not put Mr. Barralaga 

in danger or seriously prejudice his case.     

For the reasons outlined above, Plaintiff respectfully requests that this Court DENY, or in 

the alternative, GRANT IN PART, subject to certain conditions, Cooper’s Motion to Compel an 

Independent Medical Examination of Plaintiff as outlined above.  If this Court deems it appropriate 

to order an independent medical examination, Plaintiff respectfully requests that this Court issue 

an Order including the conditions outlined in the preceding section.   
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